CHAPTER 4  
Civil Liberties   


 Civil Rights


Substantive liberties – restraints on what the government shall and shall not have power to do (establishing religion, seizing property without compensation etc)

Procedural liberties – restraints on how government is supposed to act (due process of law = right of every citizen against arbitrary action by national or state government)
BILL OF RIGHTS
First 10 amendments – protect personal liberty, free of government restrictions.

· for the first 125 years, the Bill of Rights was ONLY seen as limiting power of national government, NOT of the states.

· Barron vs. Baltimore was still considered “good law” (remember: B vs. B ruled that Bill of Rights doesn’t apply to states!)

· in 1925 Gitlow vs. New York, begins “nationalizing” Bill of Rights – making it apply to the states

· selective incorporation – process by which parts of the Bill of Rights are incorporated into 14th amendment, guaranteeing citizens protection from state as well as national govt.

· 14th amendment – applies due process of Bill of Rights to the states

Amendments:
1 – limits on Congress 
2, 3, 4 – limits on Executive 
5, 6, 7, 8 – limits on Judiciary 
9, 10 – limits on National Government
1: was to prevent the government form telling people what they should say or print, or how they were to organize. It also prevented the government from imposing religious beliefs on people

2: was to prevent govt from taking the ultimate source of political power form the people: their guns.
3: designed to prevent the government from forcing citizens to give their homes to soldiers
4: was to prevent the govt from abusing coercive powers. States that before arrest, a warrant based on “probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized.”

5: was to prevent the govt. from using its powers to harass political opponents.  Need consent of “Grand Jury” to accuse of crime ; prevents “double jeopardy”; prevents self-incrimination;” protects life, liberty and property”; “provides for just compensation”
6: set out additional checks on the powers of the government, particularly those that related to is capacity to jail people, accuse them and haul them into court.
7: was to prevent the government from using establishment- minded judges for railroading people
8: was to prevent the govt, form squeezing people once it had jailed them or secured a guilty plea (forbade “excessive bail”, “excessive fines” and cruel and unusual punishment”. 
9: wanted to make sure that no one thought that the preceding list ended the rights that citizens had against the government.  In essence it argued that the enumerated rights…” shall not be construed to deny or disparage others retained by the people. 
10: another insurance clause. Reserve powers clause... “to the States respectively , or to the people”. 
FIRST AMENDMENT
Religion:

· separation between church and state: establishment clause
· Lemon vs. Kurtzman: government action toward religion is permissible if secular in purpose; not effecting in advancing or inhibiting religion; and not entangling government with religion

· free exercise clause: protects citizens’ rights to believe and practice whatever religion they choose

Speech and press:

· absolutely protected speech: of the TRUTH. protected even when its expression damages person to whom it applies. (“clear and present danger test” – determined whether speech was protected or not)

· conditionally protected speech: sometimes enjoy some protection: libel and slander; obscenity and pornography; fighting words; commercial speech

SECOND AMENDMENT
The Right to Bear Arms
A well regulated Militia, being necessary to the security of a free State, the right of the people to keep an bear Arms,  shall not be infringed.
FOURTH AND FIFTH AMENDMENT
Rights of the Criminally Accused
· protected by amendments 4, 5, 6 and 8 (establish due process of law)

· Right to security, no unreasonable searches or seizures – Am. 4

· Individuals have the right to a grand jury to determine the merit of criminal charges. – Am. 5

· A person cannot be tried for the same crime twice (double jeopardy) - Am. 5
· Individuals have the right to remain silent and cannot be compelled to testify against themselves in a criminal case (self-incrimination) – Am. 5
· Property cannot be taken by the government without just compensation.
SIXTH AMENDMENT
The Right to Counsel

In all criminal prosecutions, the accused shall... have the assistance of counsel.

· Right to a speedy trial and to confront witnesses before an impartial jury
· Gideon v. Wainwright establishes the right to counsel in all felony cases.
EIGTH AMENDMENT
Cruel and Unusual Punishment

· prohibits excessive bail, excessive fines, and cruel and unusual  punishment.
· death penalty: declared unconstitutional in 1972, but was reinstated in 1976, after procedural changes were implemented.

The Right to Privacy

· The U.S. Supreme Court concluded that a right to privacy was created through the Third, Fourth, and Fifth Amendments.
· Birth Control: Griswold v. Connecticut (1965) created a “zone of privacy” when it was ruled that the state of Connecticut could not prohibit the use of contraceptives.
· Abortion: in Roe v. Wade (1973), the right to privacy was extended - the U.S. Supreme Court declared restrictive abortion statutes unconstitutional.
· Homosexuality: in Bowers v. Hardwick (1986), the Supreme Court upheld Georgia’s sodomy statute - it ruled that the federal Constitution gives no right to homosexuals to engage in sodomy. 
Areas of personal freedom where government can’t interfere





Legal or moral claims that citizens are entitled to make upon the government to protect citizens from other levels government and other citizens








