CHAPTER 15

Least dangerous branch?
· called the “least dangerous” branch by the framers - in terms of a threat to individual liberty. 
· however, in the modern era, the federal courts have, in some respects, increased their power more than any other governmental institution in our country. 

historical limits of judiciary power: question of standing (courts can’t initiate action); scope of judicial remedies; lack of enforcement power; judges are appointed by the President; Congress power vis-à-vis the courts

Substantive changes by Courts: 
1. ended legalized segregation; 2. reapportionment--enunciated the principle of one man, one vote; 3. reform in criminal justice system; 4. obscenity; 4. birth control and abortion; 5. nationalization of voting.

Institutional changes by Courts:
· opened the rules of standing (relaxed the requirements for standing so that to obtain the right to bring a problem before the court, plaintiffs no longer had to be particularly affected by the statute or situation)

· broadened the scope of relief: instead of providing relief simply to individuals, the Court became willing to hear claims made for the relief on behalf of large groups
· adoption of structural remedies: the courts began to respond to their historic inability to enforce their decisions by developing structural remedies in which the course would retain jurisdiction of a case until the situation at hand was resolved to their satisfaction. 

JUDICIAL REVIEW

· judicial review: power of courts to declare actions of the legislative and executive branches invalid or unconstitutional

· wasn’t mentioned in Constitution. the establishment of judicial review made the courts a law-making body!
· example of judicial review: Griswold vs. Connecticut, Court ruled down a CT statute prohibiting distribution of contraceptives on the basis that it violated couples’ rights to marital privacy.
Stuart v. Laird:  (1803) the Court ruled that Congress did have the authority to reorganize the judiciary.
Marbury v. Madison

·  Chief Justice Marshall declared that Madison should have delivered the commission to Marbury, but then held that the section of the Judiciary Act of 1789 that gave the Supreme Court the power to issue writs of mandamus exceeded the authority allotted the Court under the Constitution, and was therefore null and void. 

· this decision did not force the other political actors to do anything to affirm the Court’s authority, it only required that the Court refuse to act on Marbury’s behalf.

· established principle of judicial review!! (however, it was not until the 20th century that it saw regular usage)

COURT STRUCTURE






· plea bargain: negotiated agreements in criminal cases-defendant agrees to plead guilty in return for state’s agreement to reduce severity of charge
· Uniform Commercial Code: used in many states to reduce differences between states (like how prostitution is legal in Nevada..)
· senatorial courtesy: practice when president checks with the senators from the candidate’s state, before appointing them to the court
· supremacy clause: laws of national government are supreme laws of the lad (art. 6)

· Miranda rule: persons under arrest must be informed prior to police investigation of their rights (Miranda vs. AZ)
Gideon vs. Wainwright (1963) Supreme Court ordered a new trial for Gideon because he had been denied the right to legal counsel.. caused many prisoners to appeal their convictions.
Cases

· criminal law: deals with disputes or actions involving criminal penalties, regulates conduct of individuals, defines crimes, provides punishment for criminal acts

· civil law: deals with private law and governmental actions – settling disputes not involving criminal penalties

· precedent: prior cases whose principles are used by judges as the bases for their decisions in present cases

· stare decisis: “let the decision stand”, a previous decision by a court applies as precedent until that decision is overruled

· public law: when a plaintiff or defendant in a civil or criminal case seeks to show that their case involves the powers of government or rights of citizens as defined by the Constitution (like constitutional law)

How cases reach the Court
( rules of access (which cases will be heard): case or controversy, standing, and mootness

· Standing: the right of an individual to organize or initiate a court case. they must show that they have a substantial stake in the outcome of the case.

· Mootness: a criterion used by courts to screen cases that no longer require resolution (if cases are bought too late, or have been resolved)

( writs: two ways for cases to reach the Supreme Court

(Supreme Court now has virtually complete discretion in deciding which cases it will hear)

1. writ of certiari - "to make more certain”: decision of at least four of the nine Supreme Court justices to review a decision of a lower court
2. writ of habeas corpus – fundamental safeguard of individual rights: a court order that the individual in custody be brought into court and shown the cause for detention.

( agencies and groups: solicitor general, Federal Bureau of Investigation, and federal law clerks

· Solicitor general: top government lawyer in all cases before the Supreme Court where the government is a party

· per curiam: decision by an appellate court that refuses to review the decision of a lower court (reaffirmation of the lower court’s opinion)

· amicus curiae: “friend of the court”, individuals or groups who are not parties to the lawsuit, but want to assist the Court in reaching a decision by presenting additional briefs.

Supreme Court’s Decision-Making Process

1. briefs - written documents in which attorneys explain why court should find in favor of their client

2. oral argument – attorneys from both sides appear before the Court to present their positions and answer questions

3. conference – secret, justices discuss the case

4. opinion writing – written explanation of the Supreme Court’s decision in a particular case

· judicial restraint – judicial philosophy whose adherents refuse to go beyond the clear words of the Constitution in interpreting its meaning
· judicial activism – judicial philosophy that thinks the Court should go beyond the words of the Constitution or a statute to consider the broader societal implications of its decisions.
THREE ERAS OF COURTS
1. NATIONAL VS STATE AUTHORITY

(until Civil War: authority – state or national?)
· under Justice Marshall, Court favored national authority (McCulloch vs Maryland)
· under Justice Taney, Court favored state authority (Dred Scott vs Sanford)

McCulloch v. Maryland
·  Marshall and his Court decided in favor of national authority (necessary and proper clause allows Cognress to charter a national bank). states got pissed off about this, and decided to revenge by severely taxing the national bank’s offices in their states. 
·  in McCulloch, Justice Marshall decided that the power to tax involves the power to destroy, so STATE taxation of federal property was unconstitutional
· The “necessary and proper” clause of the Constitution gave Congress the right to charter a national bank. Thus states were in conflict with a legitimate activity of the federal government. 

· MORE IMPORTANT QUESTION: could the federal government charter a bank when the Constitution didn’t explicitly provide for this?

Dred Scott vs. Sanford
· Taney held that federal laws outlawing slavery north of the Mason-Dixon line unconstitutionally infringed upon the settlers’ territorial rights to self-government and private property.

· After the Civil War, the Fourteenth and Fifteenth Amendments were ratified and Congress extended the Court’s judicial review to state laws when they ran counter to national statutes.

2. REGULATING THE NATIONAL ECONOMY

(end of Civil war to the 1930s): scope of government power in economy?

·  industrialization called for help of the government to regulate economy, but Framers designed government which didn’t regulate economy (Justice Marhsall agreed with this)

· the Court applied the due process protections of the Fourteenth Amendment to businesses (defining them as “persons”) and thus shielded them from both federal and state regulation.  

· but, the Supreme Court’s application of “laisezz faire” philosophy was not consistent.


Lochner v. New York (1905): the Court struck down a New York law restricting the work hours of bakers to a 
maximum of ten hours a day or sixty hours a week.

( 9 years later they ignored that ruling and upheld an Oregon law limiting the workday of a factory worked to 
10 hours
· in 20s the Court became more conservative.. more consistently struck down laws regulating economy

· during depression, state governments attempted more reforms, but Court committed to its “hands off economy” philosophy. politicians found Court to be a roadblock.

·  this pissed people off, led to a direct confrontation of the Court and elected branches of government.

· Roosevelt’s “Court-Packing Plan”: in 1936, Roosevelt proposed a plan for revamping the judiciary: appointment of additional justices.. if the president could name as many as six new justices he could ensure that the Court would no longer be unsympathetic to his programs. The attempt to “pack the court” was unpopular and ultimately failed in Congress.
· however, the Court began to change its tune. In a 5-4 decision (resulting from one justice changing his mind) in a case about wage and working conditions, the Court began to uphold economic regulation that it had rejected for two years prior.

3. RISE OF CIVIL RIGHTS AND LIBERTIES

(in 1940s): relationship between individual and government?
· the rise of totalitarian regimes in Europe and the horrors of World War II caused more focus on the preservation of personal freedom.

· the rise of civil rights proponents who would no longer allow their plight to be ignored, many of whom migrated from the South to the industrial cities of the North.

4. CURRENT ROLE OF COURTS

· these eras represent periods of sharp disagreement between the Court and the elected branches!
· once the Court left the policy domain of economic regulation, it removed a major source of friction.

· the current Court may be tentatively ushering in a fourth era, one that finds it increasingly limiting the federal government’s ability to impose policy and administrative restrictions on the states.

· also acted as the chief referee of the political system. No to impoundment. No to the line-item veto, no to Congress giving an agency too much regulatory discretion.

· finally, the modern Supreme Court and the rest of the federal judiciary are intimately involved in the administration of national policy.

· overseeing the bureaucracy’s performance in relation to its statutory responsibilities.

· judicial review in this area comes not from the Constitution, but from Congress.
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